What Advocates Should Know
About the Uniform Mediation Act

By Thomas Repicky

It has been nearly two and one half
years since Ohio passed the Uniform
Mediation Act (UMA). Surprisingly,
some attorneys who represent
litigants in mediations have yet to
familiarize themselves with the

provisions of the UMA. This article will
briefly summarize the key portions of the UMA relating to the
mediation of civil lawsuits so litigants have a better
understanding of how the UMA affects their mediations.

Introduction

Ohio adopted the UMA on October 29, 2005 and it is
codified in Ohio Revised Code Sections 2710.01 to
2710.10. The entire mediation statute itself is short
consisting of only four and a half pages. The purpose of the
UMA is to provide a set of uniform laws to govern the
expanding use of mediation and hopefuily increase its
effectiveness as a means of resolving disputes. Since the
goal of mediation is to help the parties resolve disputes
through a voluntary settlement, mediation is an alternative
to a trial as a means of resolving a lawsuit. In an effort to
promote uniformity in mediation, the UMA specifically
provides for separate privileges for all mediation attendees
protecting mediation communication and allows the parties
to determine the confidentiality of their mediations.

The Act hopes to promote candor by all participants in
mediation proceedings and further aspires to ensure
mediator neutrality. Furthermore, the UMA recognizes and
highly values the parties’ right to self determination of the
dispute and their participation at mediation while providing
them reliable protection from disclosures of any of the
mediation discussions.

Mediations of Lawsuits Subject to UMA
Initially it should be noted that the UMA applies to all
mediations of lawsuits conducted by either a court or private
mediator. However, the act does not apply to settlement
conferences conducted by a judge assigned to the lawsuit.
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Ohio Revised Code Sections 2710.02 (A) and (B) specifically
list other mediations covered and not covered by the UMA.
Interestingly, the Act further codifies under Section 2710.09,
a party's right to have an attorney or other representative
accompany them to the mediation. Although a party may
waive the right to a representative at the mediation, the
waiver of participation can also be rescinded. Also, under
Section 2710.09, the mediator has an absolute right to
withdraw from the mediation at any time.

Privileges Under the UMA

One of the more important provisions in the UMA is the
privileges contained in Section 2710.03. The privileges, with
certain exceptions, apply to all mediation communications
and effectively prevent the use of mediation
communications in discovery or their admissibility in
evidence at a court proceeding. Separate privileges apply to
the parties to a mediation (section (B)(1)); to the mediator
(section (B)(2)); and to all non-party participants (section
(B)(3)). Each privilege allows its holder to refuse to disclose
their mediation communication and prevent anyone else
from disclosing their communication. Interestingly only a
party may prevent any disclosure of a mediation
communication from being made by anyone else present at
the mediation. Section 2710.03 (B)(1). However, evidence
that is otherwise admissible or subject to discovery does not
become privileged solely by reason of its use or disclosure in
mediation.

The parties’ privilege under the UMA is waived only if
expressly waived by all the mediation parties. The separate
mediator or nonparty participant privileges can be waived
only where all parties have expressly waived privilege and
the respective mediator or nonparty participant have also
waived their own privilege. (Section 2710.04 A (1) and (2)).
Thus, the mediator and non party participant cannot waive
their privilege without the consent of the parties. In addition,
any disclosure of a mediation communication by a person
that prejudices another person results in a partial waiver of
the privilege of the person who made the prejudicial






